§1303.20

reasons beyond the control of either
party or the Board.

[656 FR 4770, Feb. 1, 2000]

Subpart C—Appeals by Current or
Prospective Delegate Agencies

§1303.20 Appeals to grantees by cur-
rent or prospective delegate agen-
cies of rejection of an application,
failure to act on an application or
termination of a grant or contract.

(a) A grantee must give prompt, fair
and adequate consideration to applica-
tions submitted by current or prospec-
tive delegate agencies to operate Head
Start programs. The failure of the
grantee to act within 30 days after re-
ceiving the application is deemed to be
a rejection of the application.

(b) A grantee must notify an appli-
cant in writing within 30 days after re-
ceiving the application of its decision
to either accept or to wholly or sub-
stantially reject it. If the decision is to
wholly or substantially reject the ap-
plication, the notice shall contain a
statement of the reasons for the deci-
sion and a statement that the appli-
cant has a right to appeal the decision
within ten work days after receipt of
the notice. If a grantee fails to act on
the application by the end of the 30 day
period which grantees have to review
applications, the current or prospective
delegate agency may appeal to the
grantee, in writing, within 15 work
days of the end of the 30 day grantee
review period.

(c) A grantee must notify a delegate
agency in writing of its decision to ter-
minate its agreement with the delegate
agency, explaining the reasons for its
decision and that the delegate agency
has the right to appeal the decision to
the grantee within ten work days after
receipt of the notice.

(d) The grantee has 20 days to review
the written appeal and issue its deci-
sion. If the grantee sustains its earlier
termination of an award or its rejec-
tion of an application, the current or
prospective delegate agency then may
appeal, in writing, to the responsible
HHS official. The appeal must be sub-
mitted to the responsible HHS official
within ten work days after the receipt
of the grantee’s final decision. The ap-
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peal must fully set forth the grounds
for the appeal.

(e) A grantee may not reject the ap-
plication or terminate the operations
of a delegate agency on the basis of de-
fects or deficiencies in the application
or in the operation of the program
without first:

(1) Notifying the delegate agency of
the defects and deficiencies;

(2) Providing, or providing for, tech-
nical assistance so that defects and de-
ficiencies can be corrected by the dele-
gate agency; and

(3) Giving the delegate agency the op-
portunity to make appropriate correc-
tions.

(f) An appeal filed pursuant to a
grantee failing to act on a current or
prospective delegate agency’s applica-
tion within a 30 day period need only
contain a copy of the application, the
date filed, and any proof of the date the
grantee received the application. The
grantee shall have five days in which
to respond to the appeal.

(g) Failure to appeal to the grantee
regarding its decision to reject an ap-
plication, terminate an agreement, or
failure to act on an application shall
bar any appeal to the responsible HHS
official.

§1303.21 Procedures for appeal by
current or prospective delegate
agencies to the responsible HHS of-
ficial from denials by grantees of an
application or failure to act on an
application.

(a) Any current or prospective dele-
gate agency that is dissatisfied with
the decision of a grantee rendered
under §1303.20 may appeal to the re-
sponsible HHS official whose decision
is final and not appealable to the Com-
missioner, ACYF. Such an appeal must
be in writing and it must fully set
forth the grounds for the appeal and be
accompanied by all documentation
that the current or prospective dele-
gate agency believes is relevant and
supportive of this position, including
all written material or documentation
submitted to the grantee under the
procedures set forth in §1303.20, as well
as a copy of any decision rendered by
the grantee. A copy of the appeal and
all material filed with the responsible
HHS official must be simultaneously
served on the grantee.
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(b) In providing the information re-
quired by paragraph (a) of this section,
delegate agencies must set forth:

(1) Whether, when and how the grant-
ee advised the delegate agency of al-
leged defects and deficiencies in the
delegate agency’s application or in the
operation of its program prior to the
grantee’s rejection or termination no-
tice;

(2) Whether the grantee provided the
delegate agency reasonable oppor-
tunity to correct the defects and defi-
ciencies, the details of the opportunity
that was given and whether or not the
grantee provided or provided for tech-
nical advice, consultation, or assist-
ance to the current delegate agency
concerning the correction of the de-
fects and deficiencies;

(3) What steps or measures, if any,
were undertaken by the delegate agen-
cy to correct any defects or defi-
ciencies;

(4) When and how the grantee noti-
fied the delegate agency of its decision;

(5) Whether the grantee told the dele-
gate agency the reasons for its decision
and, if so, how such reasons were com-
municated to the delegate agency and
what they were;

(6) If it is the delegate agency’s posi-
tion that the grantee acted arbitrarily
or capriciously, the reasons why the
delegate agency takes this position;
and

(7)Y Any other facts and cir-
cumstances which the delegate agency
believes supports its appeal.

(c) The grantee may submit a written
response to the appeal of a prospective
delegate agency. It may also submit
additional information which it be-
lieves is relevant and supportive of its
position.

(d) In the case of an appeal by a dele-
gate agency, the grantee must submit
a written statement to the responsible
HHS official responding to the items
specified in paragraph (b) of this sec-
tion. The grantee must include infor-
mation that explains why it acted
properly in arriving at its decision or
in failing to act, and any other facts
and circumstances which the grantee
believes supports its position.

(e)(1) The responsible HHS official
may meet informally with the current
or prospective delegate agency if such
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official determines that such a meeting
would be beneficial to the proper reso-
lution of the appeal. Such meetings
may be conducted by conference call.

(2) An informal meeting must be re-
quested by the current or prospective
delegate agency at the time of the ap-
peal. In addition, the grantee may re-
quest an informal meeting with the re-
sponsible HHS official. If none of the
parties requests an informal meeting,
the responsible HHS official may hold
such a meeting if he or she believes it
would be beneficial for a proper resolu-
tion of the dispute. Both the grantee
and the current or prospective delegate
agency may attend any informal meet-
ing concerning the appeal. If a party
wishes to oppose a request for a meet-
ing it must serve its opposition on the
responsible HHS official and any other
party within five work days of its re-
ceipt of the request.

(f) A grantee’s response to appeals by
current or prospective delegate agen-
cies must be submitted to the respon-
sible HHS official within ten work days
of receipt of the materials served on it
by the current or prospective delegate
agency in accordance with paragraph
(a) of this section. The grantee must
serve a copy of its response on the cur-
rent or prospective delegate agency.

(g) The responsible HHS official shall
notify the current or prospective dele-
gate agency and the grantee whether
or not an informal meeting will be
held. If an informal meeting is held, it
must be held within ten work days
after the notice by the responsible HHS
official is mailed. The responsible HHS
official must designate either the Re-
gional Office or the place where the
current or prospective delegate agency
or grantee is located for holding the in-
formal meeting.

(h) If an informal meeting is not
held, each party shall have an oppor-
tunity to reply in writing to the writ-
ten statement submitted by the other
party. The written reply must be sub-
mitted to the responsible HHS official
within five work days after the notifi-
cation required by paragraph (g) of this
section. If a meeting is not to be held,
notice of that fact shall be served on
the parties within five work days of the
receipt of a timely response to such a
request or the expiration of the time
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for submitting a response to such a re-
quest.

(i) In deciding an appeal under this
section, the responsible HHS official
will arrive at his or her decision by
considering:

(1) The material submitted in writing
and the information presented at any
informal meeting;

(2) The application of the current or
prospective delegate agency;

(3) His or her knowledge of the grant-
ee’s program as well as any evaluations
of his or her staff about the grantee’s
program and current or prospective
delegate agency’s application and prior
performance; and

(4) Any other evidence deemed rel-
evant by the responsible HHS official.

§1303.22 Decision on appeal in favor
of grantee.

(a) If the responsible HHS official
finds in favor of the grantee, the appeal
will be dismissed unless there is cause
to remand the matter back to the
grantee.

(b) The grantee’s decision will be sus-
tained unless it is determined by the
responsible HHS official that the
grantee acted arbitrarily, capriciously,
or otherwise contrary to law, regula-
tion, or other applicable requirements.

(c) The decision will be made within
ten workdays after the informal meet-
ing. The decision, including a state-
ment of the reasons therefor, will be in
writing, and will be served on the par-
ties within five workdays from the date
of the decision by the responsible HHS
official.

(d) If the decision is made on the
basis of written materials only, the de-
cision will be made within five work-
days of the receipt of the materials.
The decision will be served on the par-
ties no more than five days after it is
made.

§1303.23 Decision on appeal in favor
of the current or prospective dele-
gate agency.

(a) The responsible HHS official will
remand the rejection of an application
or termination of an agreement to the
grantee for prompt reconsideration and
decision if the responsible HHS offi-
cial’s decision does not sustain the
grantee’s decision, and if there are
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issues which require further develop-
ment before a final decision can be
made. The grantee’s reconsideration
and decision must be made in accord-
ance with all applicable requirements
of this part as well as other relevant
regulations, statutory provisions, and
program issuances. The grantee must
issue its decision on remand in writing
to both the current or prospective dele-
gate agency and the responsible HHS
official within 15 workdays after the
date of receipt of the remand.

(b) If the current or prospective dele-
gate agency is dissatisfied with the
grantee’s decision on remand, it may
appeal to the responsible HHS official
within five workdays of its receipt of
that decision. Any such appeal must
comply with the requirements of
§1303.21 of this part.

(c) If the responsible HHS official
finds that the grantee’s decision on re-
mand is incorrect or if the grantee fails
to issue its decision within 15 work
days, the responsible HHS official will
entertain an application by the current
or prospective delegate agency for a di-
rect grant.

(1) If such an application is approved,
there will be a commensurate reduc-
tion in the level of funding of the
grantee and whatever other action is
deemed appropriate in the cir-
cumstances. Such reduction in funding
shall not be considered a termination
or denial of refunding and may not be
appealed under this part.

(2) If such an application is not ap-
proved, the responsible HHS official
will take whatever action he or she
deems appropriate under the cir-
cumstances.

(d) If, without fault on the part of a
delegate agency, its operating funds
are exhausted before its appeal has
been decided, the grantee will furnish
sufficient funds for the maintenance of
the delegate agency’s current level of
operations until a final administrative
decision has been reached.

(e) If the responsible HHS official
sustains the decision of the grantee fol-
lowing remand, he or she shall notify
the parties of the fact within 15 work
days of the receipt of final submittal of
documents, or of the conclusion of any
meeting between the official and the
parties, whichever is later.
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